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United States Court of Appeals for the 

District of Columbia 

j 

j 

i 

No. 6439. i 

j 

W. Ernest Jarvis, Trading and Doing Business uitder the 
Firm Name of Jarvis Funeral Company, Appellant, 

vs. i 

i 

i 

Effie S. Bostic. 

i 

i 

— 

I 

a Supreme Court of the District of Columbia. 

I 

i 

At Law. 

No. 82854. | 

Effie S. Bostic, Plaintiff, 

I 

vs. | 

W. Ernest Jarvis, Trading and Doing Business uncjler the 
Firm Name of Jarvis Funeral Company, Defendant. 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Court pf the 
District of Columbia, at the City of Washington, ip said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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EFFIE S. IiOSTIC VS. W. ERNEST JARVIS. 


1 In the Supreme Court of the District of Columbia, 

Holding Circuit Court. 

At Law. 

No. 82854. 

Effie S. Bostic, Plaintiff, 
vs. 

W. Ernest Jarvis, Trading and Doing Business under the 

Firm Name of Jarvis Funeral Company, Defendant. 

Memorandum. 

June 21, 1933.—Declaration filed. 

Plea of the Defendant. 

Filed July 13, 1933. 

* I* * # * # # 

Now comes the defendant bv his attorney, W. C. Hues- 
ton, in the above entitled cause and for his plea to said 
declaration denies each and everv material allegation set 
forth therein, except those hereinafter admitted. 

Further answering, the defendant admits that he is a 
resident of the District of Columbia; that he is in the 
undertaking business, doing business under the name of 
Jarvis Funeral Company, and was so engaged on the 9th 
day of April! 1933 as set out in plaintiff’s Declaration, and, 
as such, owned and operated automobiles in the carrying 
on of said business, and on said date did own and control 
the operation of a certain automobile as set out in plain¬ 
tiff’s said Declaration, and that said automobile, on said 
date was being operated on a highway in Virginia; that 
said automobile was following an automobile owned and 
controlled bv the defendant. The defendant admits 

m 

2 that the plaintiff herein was an occupant of said auto¬ 
mobile on said date. 

The defendant for his further plea denies that either 
himself or his agent was in any particular or circumstance 
negligent ini the controlling and operation of the automo¬ 
bile in which plaintiff was an occupant on said date, as 
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said occupancy and negligence is set out in the declara¬ 
tion of the plaintiff. I 

Defendant further denies that on said date, beijore and 
at the time of said alleged accident, that said automobile 
in which plaintiff was riding was not being operated under; 
reasonable control upon said highway so that it could not ; 
be stopped at any and all times, and thus present col-; 
lision with other automobiles or persons, and |to give 
reasonable safety to the plaintiff and other passengers, if 
any, in defendant’s said automobile. 

The defendant in further answering denies specifically 
that in violation and in disregard of his duty in the prem¬ 
ises, and of the rights and safety of the plaintiff, did 
himself or did his agent, on to-wit the said 9th dav of 
April, 1933, while on said highway negligently and care¬ 
lessly run automobile in which plaintiff was riding in a 
careless, improper and dangerous manner, and (that he 
failed to keep a proper lookout for the safety of said 
plaintiff and others, as passengers, within said automo¬ 
bile, and negligently and carelessly failed and neglected 
to properly operate, have and keep said automobile under 
reasonable safe and proper control. 

Defendant for his further plea denies that he failed to 
use proper effort and precaution to control and properly 
stop auto when an emergency demanded. Defendant de¬ 
nies that after his agent saw or should have seen that said 
plaintiff was in danger of being injured and damaged 
about her person, that he or his agent so operated said 
automobile in an unlawful, dangerous, negligent aijd care¬ 
less manner so that, as a result of said negligence 
3 and carelessness in the operation of said Automo¬ 
bile, in driving at so fast a speed, and while ko driv¬ 
ing he came upon another of defendant’s automobiles, and 
in his endeavor to prevent colliding therewith, and in 
trying to stop, applied his brakes so suddenly th[at said 
automobile in which plaintiff was riding skidded forward 
and sidewise, and by reason whereof, said defendant’s 
automobile went over the side of said highway an(l down 
said highway’s embankment about seven or eight fe^t below 
said roadway and over and against, and upon a high rock, 
thereby locking the rear wheel and finally turned over. 

Defendant for further plea denies that by reason of said 
compact, as contended by the plaintiff, that the passengers 
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riding with her, were thrown violently and recklessly 
against, on and upon her, and, as a result, she was severely 
and dangerously injured, both internally and externally, 
and that she was injured about her person, head and limbs, 
and that she sustained a great shock to her nervous system 
as the result of said accident because of the negligence and 
carelessness of the defendant or his agent in the operation 
of said automobile, thereby requiring said plaintiff to be 
extracted from a perilous position from within defendant’s 
automobile in which she was riding and transferred to 
another of defendant’s automobiles; and, that as a result 
of said accident, plaintitf was carried to a nearby home of 
a friend, where she received first aid attention and rest to 
her nervous system, and that plaintiff thereafter was con¬ 
veyed to her own home and immediately put to bed and that 
she has been continuously confined to her bed as the re¬ 
sult of any injuries or shock which she received in said 
accident. 

Defendant further denies that as a result of said acci¬ 
dent, plaintiff has remained continually under the care of 
her physician and has been professionally treated 
4 for any injuries or shock received in said automo¬ 
bile, and thereby put to great expense for medical at¬ 
tention and care, as well as additional expense of being 
required to hire help for the purpose of maintaining her 
home. 

Defendant denies that plaintiff suffered and still suffers 
great pain, injury and damage to her person, limbs and 
members, and has sustained and suffered great shock, men¬ 
tal distress and worry, and otherwise greatly suffered and 
sustained great injury and damage to the amount of 
Twenty-five Thousand ($25,000) Dollars, or any sum. 

Wherefore, having fully answered, the defendant prays 
that the Declaration of the plaintiff be dismissed and that 
he have his costs. 

W. C. HUESTON, 
Attorney for the Defendant. 
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Notice of Trial. 

Filed October 16, 1933. ! 

******* 

Take notice that the issue joined in this causb will be 
tried at the next term of this Court. 

ARMOND W. SCOTT, 

EL WOOD G. HUBERT, 

Attorneys for Plaintiff. 

Note of Issue. \ 

i 

**##*#!# 

Date when last pleading filed, July 13, 1933. 

ARMOND W. SCOTT, 
ELWOOD G. HUBERfT, 

Attorneys for Plaintiff. 

5 Memoranda . ! 

October 10, 1934—Jury sworn and respited. 

October 11, 1934—Verdict for Plaintiff for $15Q0. 

I 

Defendant's Motion for Neiv Trial. 

Filed October 16, 1934. 

****** * 

I 

i 

Now comes the defendant and moves the Couijt to set 
aside the verdict herein rendered and grant the defendant 
a new trial and for cause therefor shows: 

1. That the verdict was contrary to the evidence.! 

2. That the verdict was contrary to the weight of [the evi¬ 
dence. 

3. That the verdict was based upon evidence insufficient 
in law to support the same. 

4. That the verdict was contrary to the law as given to 
the jury by the court. 

5. That the verdict was excessive. 

6. That the court erred in admitting improper gvidence 
over the objection of the defendant. 

2—6439a ! 



8 


EFFIE S. BOSTIC VS. W. ERNEST JARVIS. 


5. The Court erred in overruling the defendant’s motion 
for a new trial. 

WM. C. HUESTON, 

i B. L. GASKINS, 

Attorneys for Defendant . 

Memoranda. 

December 27, 1934—Time to submit Bill of Exceptions 
extended to January 5, 1935. 

January 5, 1935—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, February 27, 1935. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 


Cornel now the parties hereto by their respective 
9 attorneys of record, and thereupon, the plaintiff by 
her attorneys presents to the Court her Bill of Ex¬ 
ceptions taken at the trial of this cause, and heretofore sub¬ 
mitted herein, and prays that the same be signed and made 
of record, nunc pro tunc , which is hereby accordingly done. 

Designation of Record. 

Filed December 20, 1934. 


The Clerk will include in the record on appeal in this 
cause the following: 

1. Defendant’s Plea to Declaration. 

2. Joinder of Issue, Notice of Trial, etc. 

3. Memorandum of Trial and Verdict of Jurv. 

* 

4. Motion for New Trial. 

5. Memorandum of Overruling of Motion for New Trial. 

6. Memorandum of Appeal in Open Court, Fixing Bond. 

7. Bill of Exceptions. 
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8. Assignment of Errors. 

9. Memorandum of Filing and Approval of Appeal Bond. 

10. This Designation. 

BENJAMIN L. GASKINS, 

Attorney for Defendant. 
W. C. HUESTON, j 

Attorney for Defendant. 

Copy delivered to Armond W. Scott, Attorney for Plain¬ 
tiff, December 20th, 1934. 

B. L. GASKINS. 

10 Supreme Court of the District of Columbii. 

United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Suprenie Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 82854 at Law, wherein Effie 
S. Bostic is Plaintiff and W. Ernest Jarvis, tracking and 
doing business under the firm name of Jarvis Funeifal Com¬ 
pany, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my nime and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of March, 1935. I 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant 
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11 In the Supreme Court of the District of Columbia. 

Law. 

No, 82,854. 

Effie Bostic, Plaintiff, 
vs. 

W. ! Ernest Jarvis, Etc., Defendants. 

Bill of Exceptions. 

Be it remembered that this cause came on for hearing be¬ 
fore the Honorable Jesse C. Adkins, one of the Justices of 
the Supreme Court of the District of Columbia, and a jury, 
then and there empan/?elled, on the 10th dav of October 
1934. 

Whereupon, to maintain the issues on her part joined, 
the plaintiff produced as a witness, Effie Bostic, the plain¬ 
tiff, who testified substantially as follows: 

That she was returning from a funeral of a relative 
of her husband at Burke, Virginia, of which the defend¬ 
ant was in charge as undertaker, and that she was riding 
as passenger : in one of his cars, a 1929 Studebaker, 
owned by defendant, and driven by one of his drivers; that 
she, with two other passengers, Mrs. Maude Edwards and 
Mr. Norman Williams, occupied the back seat, she sitting 
on the right side, Mr. Williams on the left side, and Mrs. 
Edwards in the middle. That the car in which she was 
riding was following another car of the defendant’s, on the 
highway, and this car stopped suddenly for a “Stop Sign,” 
that the driver of the car in which she was riding was 
driving at a fast rate of speed, not paying attention, and 
when he discovered defendant’s car in front had stopped 
suddenly, he threw on his brakes, trying to stop, and the 
car skidded forward and sidewise, went over a bank, and 
down seven or eight feet, the back wheel locked into a big 
rock and turned over on the side, which threw the two peo¬ 
ple, Mr., Williams, weighing 200 pounds, and Mrs. 

12 Edwards into her stomach. Mrs. Edwards, by the 
force of the impact, was thrown to the floor of the 

car, where she fainted; that she, plaintiff, was unable to 
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leave the car, but was assisted out of the car by Mr. Wil¬ 
liams and her husband (who was sitting on the front seat), 
and allowed to sit upon the running board of the car, and 
later was assisted to the front car, in which she rode! to the 
home of her mother-in-law, where she was again trans¬ 
ferred to the car of her husband’s, and was taken |to her 
home. Calling a neighbor, they assisted her into the house, 
and her husband phoned for Dr. P. T. Johnson, who came 
about ten minutes thereafter. She was ordered to bed by Dr. 
Johnson, where she remained for about five weeks, under 
treatment, by him, for contused wounds about her head and 
body, and her stomach gave her considerable pain, and was 
shaken up and nervous, and she has not been well sinc^. The 
doctor ordered her to use, and she did use, an abdominal 
belt, in order to hold her intestines in place, as she was, and 
is, suffering with fallen intestines, as the result of said car 
going over said embankment. That she suffered from 
nausea and nervous spells, and frequently, from time to 
time, she was put to bed by her physician. That stye was, 
and is now, unable to do her accustomed housework, and, 
was and is, compelled to hire a girl as a nurse, and to do the 
housework, to whom she paid $35.00 for the remainder of 
the month of April, $30.00 for the month of May, $25.00 for 
the month of June, and thereafter, and up to the present 
time she reached an agreement to pay her $20.00 per 
month, and she is yet in her employ. That she had paid 
said girl, up to the end of September the sum of $90.00; her 
doctor’s bill up to July 1,1934, was $264.00, on which $70.00 
has been paid by her, leaving a balance of $194.00 oived by 
her; that her medicines have cost to date, $60.00; two ab¬ 
dominal belts @ $9.50 each, $19.00; two ice bags @ $1.98 
each, $3.96, and one bed pan at $1.75, (total of $84.- 
13 71), and that she has spent to date the sum o^ $738.- 

71. That she is still limping, and suffers painfe, from 
time to time, about her abdomen. That there is aj frame 
house, setting in a gully, the second story of which ife about 
level to the road bed of the highway, near the intersection 
4 ‘Stop Sign.” 

To further maintain the issue on her part, the plaintiff 
produced as witness, Frank Thomas, who substantially 
testified as follows: 

That on Palm Sunday, April 9, 1933, he, with Mr. & Mrs. 
Bostic, Mrs. Louise Beck, Mr. Norman Williams, Mrs. Ed- 
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wards, Mr. Harry Adams, were returning from a funeral 
at Burke, Virginia, in charge of Air. Jarvis, as undertaker, 
who used two! of his cars, to take and bring them back, and, 
that while on the highway, nearing Washington, the car in 
which Mr. & Mrs. Bostic, Mrs. Edwards and Mr. Williams 
were riding, went over an embankment, after the car in 
which he was riding had stopped at an intersection of 
another highway, running in the opposite direction to which 
they were travelling. That, the driver of the car in which 
Mr. & Mrs. Bostic, Mrs. Edwards and Mr. Williams were 
riding evidently followed the front car too close, to stop, 
and, to avoid hitting the car in front, the driver turned 
sharply and, by so doing, went off of the highway, over an 
embankment, and the only thing which kept the car from 
completely turning over was the fact that the right rear 
wheel rested against a large rock, and the right front 
wheel was suspended in the air. He further said that he, 
with Mr. Williams and Mr. Bostic, got out of the car and 
held it, to keep it from turning over, and Mr. Bostic and 
Mr. Williams assisted Mrs. Bostic and Mrs. Edwards out 
of the car, and Mrs. Bostic complained about her stomach 
and Mrs. Edwards fainted. 


To further maintain the issue, the plaintiff produced as 
witness in her behalf, Mr. Norman H. Williams, who testi¬ 
fied substantially as follows: 

That he was in the same car with Mr. & Mrs. 
14 Bostic, i Mrs. Edwards, Frank Thomas and Harry 
Adams, returning from a funeral at Burke, Virginia, 
Sunday, April 9, 1933. That the car in front of them 
stopped and the car in which they were riding was too close 
to the car in front of them to stop without hitting it, and the 
driver of the car in which they were riding, swerved to the 
right, causing the car to go down an embankment. That he 
got out of the car as quickly as he could, and, when help¬ 
ing Mrs. Bostic out, her knees gave way, and she com¬ 
plained about her side and stomach bothering her. Mrs. 
Louise Beck, who was riding in the car in front of them, 
helped him to assist Mrs. Bostic to sit on the running board 
of the car, and shortly thereafter, assisted him to help Mrs. 
Bostic to the car in front. That, by the impact, he was 
thrown against Mrs. Edwards, who, in turn, jambed Mrs. 
Bostic against the side of the car, where she was sitting, 


EFFIE S. BOSTIC VS. W. ERNEST JARVIS. 


13 


and Mrs. Edwards, was pushed forward to the floor of the 
car, and fainted. That Mrs. Beck administered sjnelling 
salts to Mrs. Edwards, who shortly regained consciousness. 
That he returned to the car in which he had been | riding, 
and held onto the door of said car, until sufficient dirt and 
rock had been put under the car to get said car on!a level 

i 

To further maintain the issue on her behalf, the plaintiff 

produced as witness Mrs. Louise Beck, who testified sub- 

stantiallv as follows: 

* 

That she, with others had been attending the funeral of 
her uncle at Burke, Virginia, and that Mr. Jarvis \i T as the 
undertaker in charge, using two cars, which were returning 
from the funeral, and on the highway nearing Washington, 
and approaching another highway, running in the opposite 
direction from the one on which they were travelling. That 
the car in which she was riding stopped at a “Stop Sign,” 
at the intersection. That, no sooner had the car in which she 

• • ' I 

was riding come to a stop she looked back and saw the 
other car of Mr. Jarvis behind them swerve to the 


15 right and go over an embankment. She screamed, 
jumped out of the car, and immediately wentj to the 
other car, to render what assistance she could. Tl^ree of 
the men had gotten out of the car, one was swinging onto 
the car to prevent it turning over completely, as it seemed 
to be jambed against a large rock, which held it. Mrs. 
Edwards was assisted out. Mr. Williams then assisted 
Mrs. Bostic who, when she attempted to step to th|G run¬ 
ning board, her knees gave way, and Mr. Williams h^ld her 
up, while she stepped to the running board and afterward 
into the car. No sooner we did this Mrs. Edwards screamed 
and fainted. The witness having ammonia, and soineone 
handing her smelling salts. Mrs. Edwards was bijought 


to consciousness, and assisted to the car in which \yitness 
was riding. I 


To further maintain the issue on her behalf, the plaintiff 
produced Mrs. Maud Edwards, who testified subst-ially as 
follows: 

That she was returning from a funeral at Burke, Virginia, 
on Palm Sunday April 9, 1933, and, as a passenger o|f Mr. 
Jarvis, was riding in one of the two cars provided for the 
purpose by him. That Mrs. Bostic was sitting in thd back 
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seat with the witness, to the right, witness in the middle, and 
Mr. Norman Williams, in the left hand corner of the same 
back seat. That the car swerved to the right, and went over 
the embankment, and that was all she remembered. That 
she fainted, and when she came to herself, Mrs. Beck was 
administering aid to her, and that Mrs. Bostic was out of 
the car, that had gone over the embankment, as well as her¬ 
self. 


To further maintain the issue, the plaintiff produced as 
witness Mr. John C. Bostic, who testified substantially as 
follows: 

That he is the husband of the plaintiff, and is employed at 
the Washington Navy Yard as a Clerk, and his basic salary 
is $2,100.00 a year. That his wife makes a budget, and 
16 pays the expenses of the house, and their maintenance, 
from the salary lie turns over to her, and that she 
(his wife) did all of her housework before her injury. That 
he was riding on the front seat of the car in which his wife, 
the plaintiff, was returning from the funeral of a relative, at 
Burke, Virginia, of which Mr. Jarvis was the undertaker, 
and that he, (Mr. Jarvis), was using two cars to carry them, 
as passengers. That the car in front of the car in which he 
was riding, stopped at the intersection of a highway, op¬ 
posite to the one on which they were traveling, and that the 
driver of the car, in which he was riding, applied his brakes 
which evidently did not hold, and he could not stop the car, 
and he swerved to the right, going over an embankment off 
the highway, and the rear wheel rested against the border of 
a large rocki which prevented the car from completely turn¬ 
ing over, and stopped it. That the passengers of said car 
were jostled in their seats, the plaintiff, his wife, being on 
the lower right hand side, and Mrs. Edwards and Mr. Wil¬ 
liams were thrown against her, and she was jambed into the 
corner of the car. That, he got out of the car, and, with the 
assistance of Mr. Adams and Mr. Thomas, held the door of 
the car, to keep it from completely turning over. That, the 
plaintiff, his wife, was assisted out of the car by Mr. Wil¬ 
liams and Mrs. Beck, and himself, and was taken to the front 
car by Mr. Williams and Mrs. Beck, and that he went along 
also, and they sat his wife, the plaintiff, on the running board 
of the front car, and later assisted his wife, the plaintiff, into 
the (front) car. That, when they had gotten the car up out 



EFFIE S. BOSTIC VS. W. ERNEST JARVIS. 


15 


of the embankment, they all proceeded to Washington, and 
he stopped at his mother’s house, where he had parked his 
car, and with the assistance of defendant’s /river, put his 
wife, the plaintiff, into his car, took her directly home, and 
immediately phoned Dr. Johnson, who came within 

17 five minutes. That Dr. Johnson put his wife, the 
plaintiff, to bed, and came every day thereafter for 

about ten days, or two weeks, after which he made his visits 
less frequent, and she is still under his care. That lps wife, 
the plaintiff, was in a very bad state, and has been required 
to purchase an abdominal belt, or belts, and other accessories, 
to prevent her intestines from dropping, and give her peri¬ 
odical relief. That, before the injury his wife, the plaintiff, 
did her own housework, but since her injury, she lias has not 
been able to do anything, and which has necessitated the 
hiring of a girl to look after Mrs. Bostic and do the! house¬ 
work and she paid the bill, but, on cross examination, and in 
reply as to how much he had been paid Dr. Johnson, he said 
4 ‘I think about $70.00 lias been paid on account, but tjie wife 
paid the money on account.” 

To further maintain the issue on the part of the plaintiff, 
she produced as a witness Dr. Johnson, who testified sub¬ 
stantially as follows: 

That he is a Medical Doctor and Surgeon, and hasibeen a 
teacher in the Medical School of Howard University for 
about nine years; that he was called to the Bostic home 
Sunday April 9th, 1933, by Mr. Bostic to attend his wife, the 
plaintiff, who had suffered an injury by a funeral car going- 
over an embankment on a highway in Virginia, coming to 
Washington, and that he was the family physician of the 
Bostics. That, on examination, he found Mrs. Bosi;ic, the 
plaintiff, to be suffering from several contused wounds, 
principally, one bruise on the back of her neck, about the 
size of a hen egg, and that she was also suffering fron^ shock 
to the nervous system. That about a week thereafter, fur- 
ther diagnosing her case, he further found her to be suffer¬ 
ing from what is commonly called a dropping of the intes¬ 
tines, or sacro-iliac strain; that it was not necessary to have 
X-ray pictures made, of the abdominal region, for his diag¬ 
nosis and examination indisputably showed the con- 

18 dition of the abdominal region as sagging, a^id the 
ligaments torn, or pulled away from the ve/tebrae, 
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which caused the intestines to fall to the pit of the stomach, 
and to prevent this, he prescribed an abdominal belt to be 
used to keep the falling intestines in place. That there is 
little, if any, hope of the intestines assuming their normal 
position, for when once pulled away, as in this case, a nor¬ 
mal condition rarely, if ever, occurs, and this condition, will 
in all probability, remain the same for the remainder of her 
life, hence, the only temporary relief to be obtained is in the 
wearing of an abdominal belt, as prescribed. 

Upon cross-examination, lie stated that the injuries to 
the plaintiff’s abdominal region was due to some heavy 
weight having been thrown against the abdomen, and that 
X-ray pictures were not made because it was not necessary, 
for lie was positively certain, by his diagnosis, that the in¬ 
testines had fallen out of place by injury received. 


Whereupon, to maintain the issues on his part joined, the 
defendant produced as witness Dr.C.Herbert Marshall, who 
testified that about a week before the trial he, in company 
with Dr. Phillip Johnson, conducted a physical examination 
of the plaintiff; that after going over the history of the case 
as detailed by the plaintiff, he physically examined her and 
did not find anv evidence of anv fallen intestines; that if 
such condition had existed it would have been apparent; 
that the plaintiff complained of a welt which would occasion¬ 
ally recur, she said, at the side of her stomach; that this, 
in his opinion, could have been the result of a form of preg¬ 
nancy ; that he had not been shown any X-ray pictures; that 
he saw no evidence of anv permanent injury to the plain¬ 
tiff. 


Whereupon, to further maintain the issues on his part 
joined, defendant called Robert Hall, who testified that he 
was driving the car in which the plaintiff was riding; that 
the car in front stopped in front of a “Stop Sign”; that 
he stopped behind it; that when the front car started 
19 up again he also started at a distance of about ten 
(10) feet in the rear, at about ten or fifteen miles an 
hour; that the car in front suddenly stopped when about 
half way across the intersection and that he was forced to 
throw on his brakes and swing his car to the right in an 
endeavor to avoid running into it; that in all probability, 
had he run into the front car, no great damage would have 
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been done, but that he knew that one Mrs. Becks, a passenger 
in the front car, had been ill and was very nervous ahd that 
he thought it best not to run into that car; that nong of the 
passengers in the car were injured; that inquiry wajs made 
by witnesses and by several young colored men wh|o came 
up and said that they were members of the Volunteer Fire 
Department of South Washington, Virginia, and offered to 
give emergency relief; that plaintiff said she was not injured. 

i 

Whereupon, the defendant called as witness, Charles 
Allen, who testified that he was driving the defend¬ 
ant’s first car; that when he reached the intersection where 
the accident happened, he came to a stop and he looked 
first to the left and to the right and saw no vehicles ap¬ 
proaching, and that he started his car and had just en¬ 
tered the intersection when, upon looking to the right, 
he saw an automobile approaching the intersection at a 
very rapid rate; that in avoiding being struck by s&id au¬ 
tomobile, he stopped his car; that after the autoijnobile, 
which was approaching from his right, passed tjirough 
the intersection, he started up his car and crossed the in¬ 
tersection when one of the passengers in his car called his 
attention to the fact that something had happened to the 
defendant’s second car which was following him; that 
thereupon he stopped the car which he was driving, got 
out and went back to the second car, saw the plaintiff and 
one or two other passengers in the car, assisted sai|d pas¬ 
sengers, including the plaintiff, out of the car; that uj>on in¬ 
quiry of all of the passengers in the said second car, 
20 including the plaintiff, in response to the question 
asked by young men representing themsehjes as 
volunteer firemen, as to whether any one was injured, they 
answered that they were not injured. That he took the 
plaintiff and her husband in his car and carried thjem to 
a place in Washington where they got out of his car and 
got into the plaintiff’s husband’s car; that except! com¬ 
plaining of being nervous the plaintiff made no statement, 
which he heard while she was in his car, about being in¬ 
jured. 

Whereupon, the defendant produced Willie Simmons, 
who testified that he was over sixty years of age ; that 
he lived in Washington, D. C., but was visiting his sister 
on the date of the accident, who lived close by said ]f>oint; 
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that he saw people running to the corner and that he went 
to the scene of the accident and arrived there before any 
of the people who were in the automobile, wherein the plain¬ 
tiff was riding, got out of said automobile; that shortly 
after his arrival there, two voung men who said tliev were 
members of the Volunteer Fire Department, come up and 
began in investigation of the accident and asked if anyone 
had been hurt; that these young men were told in his pres¬ 
ence that no one was injured; that he saw the plaintiff and 
saw her get out of the automobile unassisted; that she 
walked up and down the road and then across the street 
and got into the automobile of the defendant’s which had 
stopped across the intersection. 

Whereupon, the defendant produced, William Cormack, 
who testified that he was a member and lieutenant of 
the Volunteer Fire Department of South Washington, Vir¬ 
ginia; that among his duties is that which requires him to 
go to the scene of all accidents for the purpose of ascer¬ 
taining the cause and whether or not anyone has been in¬ 
jured; that on the date of this accident he and Charles 
Smith, who also is a member of the Volunteer Fire De¬ 
partment, were at his home when they saw people 
21 running towards the corner; that tliev left and went 

w 7 w 

to the scene of the accident; that when thev arrived 
there they saw an automobile in which plaintiff was riding 
sitting in an incline position on the side of the embank¬ 
ment on the southeast corner; that the automobile was not 
turned over ; that none of the occupants had gotten out of 
the automobile; that he went up to the automobile and 
asked if anyone was injured and was told that nobody was 
injured; that the people in the automobile got out of said 
automobile unassisted, including the plaintiff; that plain¬ 
tiff, after having got out of the automobile, walked across 
the intersection with a man whom he was told was her 
husband, and got into another automobile and left the 
scene of the accident. 

Whereupon, the defendant produced, Charles Smith, 
who testified that he was a member of the Southwest Vol¬ 
unteer Fire Department; that on the day of the said acci¬ 
dent he was at the home of William Carmack which was 
near the place of the accident; that he saw people running 
to the corner where the accident occurred and that he went 
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with William Carmack to this said point; that they ar¬ 
rived there before the occupants of the said autonjobile in 
question had gotten out of the automobile; that fhe said 
Lieutenant Carmack of the fire department, in his presence 
and in the presence of several others, made the inquiry as 
to whether anyone in said automobile was hurt jjnd was 
told that none was injured; that he saw the plaiijtiff get 
out of the automobile unassisted and that she, in company 
with a gentleman, went across the intersection and got into 
another automobile and left the scene; that it wasj under¬ 
stood that no persons were injured in the accideiit. 

22 W T hereupon, the plaintiff produced in rebqttal as 
witness, Mrs. Effie Bostic, the plaintiff, who testi¬ 
fied that she had not seen any of the said witnesses, the 
said Willie Simmons, William Carmack and (pharles 
Smith, on the day of the accident, and that she l^ad not 
told anybody that she was not injured; and John C. Bostic, 
who testified that none of the said witnesses, the said 
Willie Simmons, William Carmack and Charles [Smith, 
were present at any time before he left the scene of fhe ac¬ 
cident and that no one had stated that no person \| T as in¬ 
jured; and Maude Edwards, who testified that none I of the 
said witnesses, Willie Simmons, William Carmack and 
Charles Smith, were present at any time after th^ acci¬ 
dent occurred and that no one was told that no persbn had 
been hurt. 

Whereupon counsel for the respective parties ann 
that they had no further testimony to offer. 

Thereupon, counsel for the defendant offered thje fol¬ 
lowing prayer in writing, to wit: I 

I ' 

The jury is instructed that if they believe thgt the 
driver of the car containing the plaintiff found himself 
confronted with a sudden emergencv caused bv the unex- 
pected stopping of the car in front of him and that ijie did 
not have time to determine with certainty the best clourse \ 
to pursue, and that he acted with such care as an ordi¬ 
narily prudent man would have exercised when con- j 
fronted by a like emergency even though another course [ 
of conduct would have been more judicious or safer,| even [ 
have avoided the injury, then the defendant is not liable. 
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But, the Court refused to grant the said prayer, to which 
refusal counsel for the defendant then and there dulv 

9 

noted his exception. 

23 The plaintiff offered in rebuttal of the testimony 
of Dr. Marshall, her physician, Dr. Johnson, who tes¬ 
tified substantially as follows: 

That Dr. Marshall never put his hand on the plaintiff to 
ascertain any physical weakness of the plaintiff about her 
abdominal tract. That he, Dr. Marshall, spent about five 
minutes observing the plaintiff’s physical condition, and 
that she, being informed of the examination, wore an or¬ 
dinary corset, which held the intestines in place, for the 
short while they were there; that Dr. Marshall never re¬ 
quested the plaintiff to remove the corset, and he could not 
have made an examination of her with her corset on. 

On cross-examination by the defendant’s counsel, Dr. 
Johnson stated that the corset plaintiff wore on this occa¬ 
sion was of ordinary sort, purchased in the department 
stores, which had the same tendency to hold the intestines, 
when fallen, the same as an abdominal belt, when the plain¬ 
tiff was not required to stir about much, at a time, as on 
this occasion. 

: ARMOND W. SCOTT, 

EIAVOOD G. HUBERT, 

Attorneys for Plaintiff. 
W. C. HUESTON, 

BEXJ. L. GASKINS, 

Attys. for Defendant. 

24 Whereupon the Court instructed the jury as fol¬ 
lows : 

The Court: Ladies and gentlemen, as you know, there 
— certain rules which govern all these eases, and I will dis¬ 
cuss these rules first and then go into the allegations of this 
case. 

In the first place, each one of us has certain functions. 
It is the duty of the Court to pass on questions of law and 
at this stage of the case I will tell you the law applicable 
to the case. It is your duty to accept this statement of the 
law as correct and apply it to the facts which you find the 
evidence proves. But it is your function, exclusively, to 
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determine what the facts are and then, after having deter¬ 
mined them, to apply the law to those facts. 

Of course, you should proceed impartially and without 
prejudice or sympathy. It is your duty to decide tfie case 
on the evidence, irrespective of what the result may be, 
irrespective of whether you, as human beings, would have 
sympathy or not for one or the other. 

Now the plaintiff has made certain allegations hjere, so 
the burden of proof is upon her to establish thosp facts 
she says were true by a fair preponderance of the evidence. 
That means a greater degree of evidence. It ddes not 
necessarily mean the greater number of witnesses, tjecause 
you may believe some witnesses and not believe othejrs. It 
does not make anv difference who called the witness, 
whether the plaintiff or the defendant, but when yqu con¬ 
sider all the testimony the question you must first aslj your¬ 
selves is: Has the plaintiff made out her case by |a fair 
preponderance of the evidence ? I 

Now in this particular case there is considerable differ¬ 
ence as to the facts between the different witnesses^ so in 
determining what the facts are you have to determine the 
credibility of the several witnesses. That is exclusively for 
you, and I have nothing to do with that. You mustl make 
up your mind on that. Of course, there are aJ num- 
25 ber of things you will determine which of the wit¬ 
nesses are the more credible. You will consider, 
naturally, their opportunity to see what did happen, their 
abilitv to remember it and their abilitv to tell it to you so 
that you will understand what is in their minds. Yc(u are 
also entitled to consider the reasonableness of the Istorv 
they tell; could what they saw really have happened finder 
all the circumstances and, of course, you are entitled to 
take into consideration the interest, financial or otherwise, 
which any witness has in the outcome of the suit. 

Counsel have asked me to call your attention specifically 
to a rule which we apply, and that is if you believ^ any 
witness has wilfully and intentionally and knowingly testi¬ 
fied falsely about a material matter in the case you maj r dis¬ 
regard all of the testimony of that witness. Remember, I 
say, you may disregard it, but I cannot tell you you imust 
disregard it because you must determine that. Youjmav 
believe some parts are true, or you may disbelieve i|t all. 
That is the rule applicable where you find a witnesi has 
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wilfully and knowingly testified falsely to a material mat¬ 
ter about which he could not reasonablv be mistaken. 

•/ 

Now, thisi case is based on the alleged negligence of the 
defendant. When I sav “defendant” of course that really 
means the chauffeur who was driving the car in which the 
plaintiff was riding. For our purposes it is admitted that 
the chauffeur was the agent and employee of the defendant, 
Jarvis, and it is just as though Jarvis himself was driving 
that car. The question really is, was the' chauffeur guilty of 
negligence. 

Negligence is the failure to exercise reasonable and ordi¬ 
nary care; to do what a reasonably prudent person would 
ordinarilv have done under the circumstances of the case, 
or doing what such a person under the circumstances would 
not have done. It is the failure to perform a duty 
26 which the law imposes upon a person; and, if you find 
that such negligence existed in this case and that a 
negligence was the real cause of the injury to the plaintiff, 
then she will be entitled to recover. 

Now, the real charge in the declaration is that the chauf¬ 


feur was driving the car at so great rate of speed that it 
was about to collide with the car ahead of him and in order 
to avoid that, and in trying to stop the car, the car went 
over the side of the road and the plaintiff was injured. 

Now, you may take the declaration with you. It is long, 
as our pleadings are, but that is the substance of the charge 
with which vou are concerned. 


The defendant says that the chauffeur had stopped his car 
and then later, when he started up, lie had to choose be¬ 
tween going ahead and possibly hitting the car in front of 
him or going to one side, and that he used his best judg¬ 
ment and that he did what a reasonably prudent person 
under the circumstances would have done; and, therefore, 
he contends he is not liable. 


Now, it is, for vou to determine which wav the accident 
really happened. If you believe that the preponderance of 
the evidence show- that it occurred as the plaintiff contends, 
then your verdict, should be for the plaintiff. But, if you 
believe that it occurred as the defendant contends, then it is 
for you to decide whether or not the chauffeur was negli¬ 
gent in driving that car in the way in which he did. Remem¬ 
ber the rule is that he was required, in driving the car, to 
use the same degree of care that an ordinarily careful and 
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prudent person would have used under all the [circum¬ 
stances. Now, he says he had stopped at this arterijal high¬ 
way behind the other car and then the other car started up 
and while he was in the act of changing from first tp second 
gear the other car stopped so suddenly that, while he be¬ 
lieved he could stop his own car without hitting the one 
in front of him, yet, because there was a pervous 

27 woman in that car who had fainted once or tivice, he 
thought it was safer to avoid the possibility! of hit¬ 
ting the car ahead and, therefore, he went out on the side 
of the road not realizing the shoulder was soft, and tjhat the 
accident happened in that manner. 

Now, of course, most of you are more or less 
with driving, and if you believe this story to be t 
the question arises, would a reasonably prudent person, 
in crossing an arterial highway, keep his car under such 
control that no matter what happened to the car ahead of 
him he might stop with safety. | 

Now, frankly, I think that there is a rather narro\i r ques¬ 
tion here and I ought to tell you as a matter of law, what 
he should have done, but on reflection I have concluded it 
is a question of fact for you to determine. I say tl|e gen¬ 
eral rule is that he should have done what a reasbnablv 

j ^ 

prudent person under the circumstances would do. j Now, 
lie is going out into an arterial highway; he is immediately 
behind a car that has just started up. Now, would a rea¬ 
sonably prudent person in doing that, drive at sc|> slow 
a rate of speed that no matter what happened to tpe car 
in front he could stop with safety? If you believb that 
it would be reasonable care to do that, then, of bourse, 
it would follow that the defendant was negligent and your 
verdict should be for the plaintiff. If you believe,i how¬ 
ever, that he was driving at such a rate of speed tliat he 
could not tell whether he could safely stop without hitting 
the car ahead and, therefore, turned out; if you Relieve 
that is what a reasonably prudent person under thje cir¬ 
cumstances would have done, then it will be your dpty to 
find a verdict for the defendant. ! 

Now, after you decide the case, whether your verdict is 
for the plaintiff or for the defendant—if it is for the de¬ 
fendant that ends the matter; if it is for the plaintiffj then 
you must undertake to fix the amount to which she 

28 is entitled; and, it would be your duty under those 
circumstances to agree among yourselves forj any 


familiar 
rue, then 
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such amount as would reasonably and adequately compen¬ 
sate the plaintiff for the injuries she suffered. It is not 
a question of inflicting punishment on the defendant; it 
is more a question of reimbursing the plaintiff for the in¬ 
juries suffered by reason of the negligent acts of the de¬ 
fendant’s employee. It is your duty, as impartially as 
you can, without prejudice or favor, to fix such sum as 
will reasonably and fairly compensate the plaintiff for the 
injuries sustained, together with such additional sum as 
will fairly and adequately compensate her for the mental 
pain and anguish suffered by her and which are attribut¬ 
able to her physical injuries, together with such sums as 
will reasonably compensate her for the expenses incurred 
in securing medical aid. In this case there is the doctor’s 
bill. If you believe the plaintiff is entitled, if she is en¬ 
titled to anything, to the reasonable charges made for a 
physician in treating her for the injuries which the evi¬ 
dence shows—the preponderance of the evidence shows has 
grown out of this accident, and are reasonably due to it. 
The same thing is true as to tlie expenses to which she has 
been put in employing help about the house to do the work 

which she formerly did. Those two items vou should con- 

* » 

sider; and then, also, a sum which will compensate her 
for the painiand suffering, both mental and physical, which 
vou find attributable to this accident. 

Now, if you find from a fair preponderance of the evi¬ 
dence that any of the injuries are likely to continue in the 
future, and future pain and suffering and expenses will be 
incurred, you should take those facts into consideration in 
determining what amount will reasonably and adequately 
compensate her. 

You will find it will help you in your deliberations if 
vou will first select a foreman and let him conduct the 
deliberations. 

You will take this declaration. 

29 Mr. Gaskins: I suppose I should renew my excep¬ 
tions to vour Honor’s rulings. And I want to call 
your Honor’s attention to certain specific portions of the 
charge. Your Honor allowed the jury to say what a rea¬ 
sonable person in crossing a highway would do, or take such 
precautions as to be aware of an accident no matter what 
happened. 
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The Court: No, I did not sav that. I said it was for them 
to determine whether or not a reasonable person wou|d drive 
his car at such a rate of speed that he would be able|to stop 
safely, no matter what the car ahead of him did. That is 
the only question we have here. 

Mr. Gaskins: I was objecting to the language “nojmatter 
what happened.” Your Honor said, “no matter what the 
car did.” I still think I ought to save the point. With all 
due deference, I think lie should keep the car under control 
as against anything he might reasonably expect to happen, 
but not “no matter what might happen,” and not mdke him 
an insurer. That is what I had in mind. 

The Court: Let me state it again and see if I can ipake it 
clear. 

As I understand, the real question here is: It deals with 
the car of the defense; that the driver of the car whic^i went 
over the bank was following another car. Now, they had 
both stopped according to the defense’s testimony dt this 
highway. The plaintiff, as I understand it, contends that 
they both did not stop there; that the second car wept over 
the bank without stopping. But in this instruction, and I 
am dealing with the defense, of the defendant’s witnesses, 
which is that both cars stopped and then started up. 

Now, I will tell you that it is for you to determine what 
a reasonable person, driving that second car, would have 
done under the circumstances. It is for you io say 
30 whether or not a reasonably prudent person, driving 
into an arterial highway, immediately following an¬ 
other car, would have driven it so slowly and kept ^uch a 
careful lookout that he could stop without danger of causing 
injury, no matter how suddenly and unexpectedly the par in 
front stopped. I do not tell you that was his duty as a 
matter of law, but I say it is for you to determine what a 
reasonably prudent person, under the circumstances, jvould 
do in driving the car. If you believe he did not drive tfye car 
in a reasonable and prudent way, it would be negligenc^. 

Mr. Gaskins: There is one other point. In instructing 
the jury, you said if they found there was negligencp that 
they find compensatory damages for these expenses. ! I do 
not think the burden of proof is on the defendant that ^hose 
expenses grew from that. j 

The Court: That, of course, is true. I think the burden 
of proof is on the plaintiff throughout this particular |case. 
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There is no affirmative defense. 

Mr. Scott: We agree on that. 

The Court: So that the burden of proof is on her with 
reference to that and she should show it by a fair preponder¬ 
ance of the evidence. 

Mr. Scott: That these nurse and medical bills were in¬ 
cident to this. 

The Court: With reasonable cause for this injury. 

Mr. Gaskins: And our exception to the two prayers is re¬ 
newed at this time. 

The Court: Very well, gentlemen. 

31 Whereupon, the jury, after being asked to retire 
and consider the case, returned and rendered a ver¬ 
dict in favor of the plaintiff in the sum of Fifteen Hundred 
($1500.00) Dollars. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the Minutes 
of the Court, and because matters and things hereinbefore 
recited are niot matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that 
the plaintiff may have its case reviewed on appeal, the plain¬ 
tiff by its attorneys, moves the Court to sign and seal this, 
its Bill of Exceptions to have the same force and effect as if 
each and every one of said exceptions had been separately 
signed, and sealed, which motion is granted by the Court, 
and thereupon the plaintiff tenders this, its Bill of Excep¬ 
tions, and requests the Court to sign and seal the same, 
which is accordinglv done, now for then, this 27th day of 
Februarv, 1935. 

JESSE C. ADKINS, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6439. W. Ernest Jarvis, Trading and Doing Business 
under the Firm Name of Jarvis Funeral Company, Appel¬ 
lant, vs. Effie S. Bostic. United States Court of Appeals for 
the District of Columbia. Filed Mar. 16, 1935. Henry W. 
Hodges, Clerk. 
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STATEMENT OF THE CASE 

The appellee, who was plaintiff below, filed a declara¬ 
tion in which she charged substantially as follows: | 
“that the chauffer was driving the car at so great a, rate 
of speed that it was about to collide with the car ahead 
of him and in order to avoid that, and in trying to 1 stop 
the ca*, the car went over the side of the road an<|l the 
plaintiff was injured” Charge of Court (Rec. 22). j 

The evidence was that the defendant, who is an under¬ 
taker in Washington, had conducted a funeral bf a 
friend of the plaintiff and that the remains were carried 
by defendant’s agents to a place called Burke’s Station 
in Virginia; that the plaintiff went in one of the [cars 
operated by the defendant and that when on the rejturn 
trip the car had reached an intersection of two r<j>ads, 
near South Washington, Virginia, one of the cars i^ the 
entourage, directly in front of the car in which plaintiff 
was riding, had stopped at this intersection and had 
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started up again when suddenly looking to the right, its 
driver saw an automobile approaching the intersection 
at a very rapid rate (Rec. 17) and suddenly stopped his 
car; that the driver of the car in which the plaintiff was 
riding had also started up again and was forced to 
swing his car to the right in an endeavor to avoid hitting 
the front car (Rec. 16). That the car went nearly over 
an embankment in the highway (Rec. 14) ; that thereby 
the plaintiff was thrown against certain other passengers 
and injured. 

HOW THE POINTS WERE RAISED 

The questions are three: 

1. Was the defendant entitled to an instruction as to 
the degree of care incumbent upon him when faced with 
a sudden emergency not of his owm making? 

2. Was the driver of the car in which the plaintiff 
w’as riding obliged to keep his car at such a distance be¬ 
hind the front car as to avoid collision with it “regard¬ 
less of what the car in front might do” thus becoming an 
insurer as to collision with such car? 

3. Was the verdict excessive in view of the testimony 
in the case? 

The first point w r as raised by a prayer for instructions 
offered by the defendant (Rec. 19). 

The second point was raised by exceptions to the 
Court's charge in that particular (Rec. 24-25). 

The third point w*as raised by the motion for a new 
trial. 

ARGUMENT 

The appellant requested an instruction which reads as 
follows: 

“The jury is instructed that if they believe that the 
driver of the car containing the plaintiff found himself 
confronted with a sudden emergency caused by the unex¬ 
pected stopping of the car in front of him and that he did 
not have time to determine with certainty the best course 
to pursue, and that he acted with such care as an ordi- 
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narily prudent man would have exercised when Confront¬ 
ed by a like emergency even though another course of 
conduct would have been more judicious or saifer, even 
have avoided the injury, then the defendant is not 
liable.” j 

Charles Allen who was driving the car in front of the 
car in which the plaintiff was riding testified: ! 

“That when he reached the intersection where the ac¬ 
cident happened he came to a stop, and he looked first to 
the left and then to the right and saw no vehicles ap¬ 
proaching, and that he started his car and had just en¬ 
tered the intersection when upon looking to the light he 
saw an automobile approaching at a very rapi|d rate; 
that in avoiding being struck by said automobile he 
stopped his car.” (Rec. 17). | 

Upon this point Robert Hall who was the drive}* of the 
appellant’s automobile in which the appellee was! riding 
at the time that c he claims she was injured (Rec. 16) tes¬ 
tified, “that a car,” (meaning the one in which Aljen was 
driving) preceding the one which he was driving, stop¬ 
ped suddenly when about half way across the intersec¬ 
tion, that he was forced to throw on his brakes and 
swing his car to the right in an effort to avoid run¬ 
ning into the car in front of him.” The evidence further 
disclosed that in making aforesaid right swing thq auto¬ 
mobile in question went partially over the embankment 
and it is the result of this happening that appellee [claims 
she was injured. The witness H^all testified, “tpat in 
all probability had he run into the front car no great 
damage would have been done but that he knew thht one 
Mrs. Beck, a passenger in the front car had been ijll and 
was very nervous and he thought it best not to ruh into 
°aid car.” (Rec. 16 etc). We think that this evidence 
was sufficient to support the appellee’s request fcfr the 
instructions referred "to under the rule which is staged in 
20 R. C. L. 29, as follows: “that one who in a sijidden 
emergency acts according to his best judgment, orj who 
because of the want of time in which to form judgment 
emit" to ~ct in the mo c t judicious way is not chargeable 
with negligence. 

Also see: 
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Uhl vs. Ferticr 
206 Pacific 467 

Rhodes vs. Firestone 
197 Pacific 392 

Brody vs. Dickey 
100 Connecticut 189 
122 Atlantic 908 

In Uhl vs. Fertig the evidence disclosed that the de¬ 
fendant was proceeding south on a highway, when 
plaintiff drove from the left into the highway from be¬ 
hind a hedge and trees which obscured his approach to 
the highway, that defendant probably could have passed 
in safety by continuing straight ahead or pulling to the 
right. Instead he pulled to the left and the accident 
followed. In passing upon this case the court said, 
“There are many cases which declare the rule that when 
a person discovers himself in sudden peril, without suf¬ 
ficient time to weigh all of the surrounding circum¬ 
stances, that the act which he may then do is not a negli¬ 
gent one although it may appear upon reasoned con¬ 
sideration that his choice was unwise.” This point was 
one of the material defenses and the defendant was en¬ 
titled to have the facts and circumstances surrounding 
the accident pointed out to the jury. 

In Babendure vs. Baker 253 N.W. 834, an Iowa case, 
it was held that a motorist when confronted with a sud¬ 
den emergency not of his own making is not required to 
exercise the highest degree of care but only to exercise 
such care as a reasonably careful and prudent person 
would exercise under simliar circumstances. 

In Upton ;vs. Bell Cab Co., 154, So. 359, a very recent 
Louisiana case, it was held that a motorist confronted 
by sudden emergencies not caused by his negligence is 
not liable, though accident would have been avoided had 
he acted differently under the circumstances. 

It was held recently in Nebraska in Beilk vs. Warsolki 
253 N.W. 689, that a motorist suddenly confronted with a 
sudden emergency, is not necessarily negligent if he 
pursues a course which mature reflection may prove to 
be wrong. 
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In Pennsylvania in a very recent case, H. Miller vs. 
Southern Asphalt Co., 171 Atlantic 472, it was Ijield that 
in order to hold the motorist liable for failur^ to act 
wisely in a sudden emergency, that emergency jmust be 
of his own creation. j 

In view of the facts in this case we feel that such an 
emergency as is referred to by the authorities cjited oc¬ 
curred and the court erred when he failed to give the re¬ 
quested instructions. I 

The appellant urges in relation to his point .number 
two that the trial court erred in his instructions when 
he permitted the jury to set up too high a standard of 
care. The court in his instructions to the jury, ^aid: 


“Now of course, most are more or less familiar with 
driving and if you believe this story to be true t|ien the 
question arises, would a reasonably prudent person, in 
crossing an arterial highway keep his car under sujch con¬ 
trol that no matter what happened to the car ahead of 
him he might stop with safety. If you believe (that it 
w’ould be reasonable care to do that, then, of course, it 
would follow that the defendant was negligent an'd your 
verdict should be for the plaintiff.” (Rec. 23). 

Counsel for the appellant called the court’s attention 
to that part of the court’s instructions where th^ court 
instructed the jury in relation to required control of 
appellant’s automobile at the place of accident as fallows : 

Mr. Gaskins: “Your honor allowed the jury to say 
what a reasonable person in crossing a highway would 

do, or take such precautions as to be aware of ai| acci¬ 
dent no matter what happened. 

The Court: “No I did not say that, I said it was for 
them to determine whether a reasonable person would 
drive his car at such a rate of speed that he woilld be 
able to stop safely no matter what the car ahe^d of 
him did.” 

Mr. Gaskins: “I was objecting to the language, ‘no 
matter what happened.’ I still think I ought to| save 
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the point .... I think he should keep the car under 
control as against anything he might reasonably expect 
to happen, but not ‘no matter what might happen 7 and 
not make him an insurer.” 

The Court: “It is for you to say whether or not a 
reasonably prudent person driving into an arterial 
highway immediately following another car would 
have driven it so slowly and kept such a careful look¬ 
out that he could stop without danger of causing in¬ 
jury no matter how suddenly and unexpected the car 
in front stopped.” (Rec. 22-23-24-25). 

The appellant contends that the instructions of the 
court on this point were erroneous in that it permitted 
the jury to require the appellant to be an insurer as 
against anythng which may have happened to the ap¬ 
pellee as a result of the manipulations or handling of 
the preceding automobile. The accepted authority is 
that the operator of an automobile is not an insurer 
against injury to persons or property but his duty is 
merely to exercise reasonable care, that is the degree of 
care and caution which an ordinarily prudent person 
would exercise under similar circumstances. 

This court passed on this question in Terminal 
Taxi Co. vs. Blum, 54 App. D. C. 357. The facts in 
that case disclosed that the plaintiff was crossing the 
plaza in front of the Union Station from south to north 
and had reached a point near the curb by the statue when 
hit. Plaintiff had a lady walking witn him. It was rain¬ 
ing, therefore streets were wet, etc. This court said this 
accident happened at a place where the pedestrians 
might lawfully cross the plaza at a time early in the even¬ 
ing when it would not be uriusual for peopie to be upon 
the crossing. It was accordingly the duty of the opera¬ 
tor of the automobile to use reasonable care in driving 
the car so as not to run down and injure any person who 
might be upon the highway. 

Terminal Taxi Co. vs. Blum 
54 App D. C. 357 


The degree of actual care required in each case in order 
to be reasonable must necessarily depend upon the cir¬ 
cumstances of each case. 

Barstow vs. Capital Traction po. 

29 D. C. App. 362 

In Baldwin Adm. vs. Maggord 162 Ky. 424 the decedent 
had left a street car at an intersection and was struck by 
defendant who was driving an automobile in thA inter¬ 
section. Said the court:— 

“The first instruction is a substantial copy of the 
instructions given in Fulkerson vs. Akers 14a Ky. 
187, 140 S. W. 167 and required Maggord who was 
in charge of his automobile to have it under reason¬ 
able control. Appellant insists that the instructions 
should have required Maggord to have his Auto¬ 
mobile under absolute control and to stop his Auto¬ 
mobile and that the instruction was erroneous in 
that it only required him to maintain a reasohable 
control of his automobile . . . .” 

“The court properly followed the law as laid down 
in Fulkerson vs. Akers Supra in requiring the appel¬ 
lee to have his car under reasonable control. [This 
rule has been generally applied in cases and we see 
no reason to depart from it.” 

In Howke vs. Anderson, an Iowa case reported in 253 
N. W. 32, Howke, a miner, was struck by an autopiobile 
driven by Mrs. C. W. Anderson, a mail carrier,j when 
Gilbert Howke was then a foot or a step of the west side 
of the road on the street upon which they were,} being 
in the outskirts of the city of Des Moines. Said the 
Court: 

“While it is true that even in the country the 
driver of an automobile must so control it tha| he 
may stop within the assured cleared distance ahead, 
yet this duty does not extend so far as to require that 
it must always be possible to bring a car to an im¬ 
mediate stop on the sudden arriving of a dangerous 
situation which the driver could not have reasonably 
anticipated.” 

Howke vs. Anderson 

253 N. W. 32 
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In Sulham vs. Beransconi, 170 Atlantic 913, a case 
where one automobile in passing another turned suddenly 
out of the way it was going and met another auto¬ 
mobile, the automobile met in order to avoid a head-on 
collision turned suddenly to the right, and in so doing 
went over a bridge into a river. The court said: 

“The legal standard of care required of motorists 
on the public highway is unvaried and alike at all 
times that of a prudent man under the same cir- 
stances.” 

Sulham vs. Beransconi 

170 Atl. 913 

Also: 

Harris vs. Hicks 

221 S. W. 472 (Ark). 

Vergillio vs. Walker 

254 Pa. St. 241 

Government Sheet Lumber Co. vs. Ollinger 

18th Alabama Apps. 171 

Murphy vs. Hawthorne 

117 Oregon 319 

Rose vs. Williamette Valley Transfer Co. 

248 Pacific 1088 

The accident which is the subject matter of this case 
occurred in a sparsely settled section of Virginia just 
across the Potomac River from Washington, D. C., at 
the intersection of a highway and a road. The care re¬ 
quired at such a point is not the same as is required at an 
intersection in a city. 

In Lang vs. Hanlon, the court said: 

“He must allow such distance from the car in front 
as to be able to stop when the car ahead stops. Of 
course when cars are travelling in open country at 
a fair rate of speed and the car ahead suddenly slops 
without warning the latter may be guilty of negli¬ 
gence driving.” 

Lang vs. Hanlon 
153 Atl. 144 (Pa.) 
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The drivers of automobiles have the right to i(ely on the 
expectation that drivers of other automobiles will exer¬ 
cise reasonable care while driving on the highway. So, 
in the instant case, the driver of the car in whi^h the ap¬ 
pellee was riding had a right to rely upon this pule. 

In Polonofsky vs. Dobrosky, 169 Atlantic 93, the 
plaintiff was guest in an automobile driven by tjie defen¬ 
dant, and was injured when the car in which| she was 
riding collided practically head-on with an automobile 
driven by one Melinsky. The court held that negligence 
may not be implied because of failure to perform duty 
so suddenly arising that there was no opportunity to 
apprehend the situation and act according to the 
exigency. | 

i 

The court said: j 

“The defendant had a right to rely on the exercise 
of reasonable care by other drivers on a highway and 
her failure to anticipate the omission of suclp care 
does not render her negligent.'' I 

Dillion vs. Carter 

74 S. W. (2nd) 391 

Weiss vs. Pittsburgh R. R. Co. | 

301 Pa. 539 | 

Hayes vs. Shoemaker 

302 Pa. 72 

O'Malley vs. Eagan 1 

43rd Wyoming 243 I 

2 Pacific 1033 | 

In relation to point three we urge that an ex4mina- 
t ; on of all the evidence in this case will disclose that 
the appellee was not injured as she contends; th&t the 
passengers riding with her were not thrown violently 
upon her as was necessary to injure her as complained, 
as testified to by her physician, Dr. Johnson. Dr. Johnson 
testified (Rec. 16) “that th’e injuries to the plaintiff's 
abdominal region was due to some heavy weight having 
been thrown against the abdomen," (Rec. 12). No) wit- 
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ness in this; case except the appellee testified that any 
person was thrown against her abdomen. 

The testimony disclosed that three people were riding 
on the rear seat of the involved automobile. The appellee 
on the right-hand corner on the side down the embank¬ 
ment, Mrs. Edwards in the middle and Mr. Williams on 
the left side. Mr. Williams testified on this point, “that 
by the impact he was thrown against Mrs. Edwards "who 
in turn jammed Mrs. Bostic against the side of the car 
where she was sitting, and Mrs. Edwards was pushed 
towards the floor of the car and fainted.” On the same 
point Mrs. Edwards testined (Rec. 13) that Mrs. Ed¬ 
wards was sitting in the back seat with the appellee in 
the right corner, witness in the middle, and Mr. Norman 
Williams in the left-hand corner of the same back seat, 
that the car swerved to the right and went over the em¬ 
bankment and that is all she remembered.” 

It is to be remembered that three grown people sitting 
in the rear seat of any automobile are compelled to sit 
closely, and it would be almost impossible for one 
under those conditions, to be thrown in the stomach of 
one sitting on the same seat. The evidence disclosed 
that at the time of the accident, upon an inquiry made 
by disinterested witnesses it was stated in the presence 
of the appellee that no one was injured which neither she 
nor anyone else denied; (Rec. 16-17-18) and that the ap¬ 
pellee got out of the automobile unassisted (Rec. 16-18) 
and walked over to another automobile (Rec. 16-18) and 
was driven to Washington where she got out of the appel¬ 
lant’s car and got into one driven by her husband and 
went homeland while in the second car made no state¬ 
ment about being injured (Rec. 17) ; that appellee was 
examined prior to trial by Dr. C. Herbert Marshall who 
stated that he found no evidence of fallen intestines, that 
if such condition had existed it would have been ap¬ 
parent; that he saw no permanent injury to the appellee. 
Dr. Johnson testified that no Xray picture had been 
made. 

We respectfully urge that an examination of the 
evidence, will disclose that no injuries were inflicted on 
which the amount allowed could have been properly al- 
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lowed, and therefore the damages awarded weife exces¬ 
sive. | 

Higgins vs. Atlantic Coast Line 
96 South Carolina 267 j 

79 S. E. 406 

The appellee’s physician testified that the chopping 
of intestines could not have resulted from the acci¬ 
dent unless the other persons were thrown over and upon 
the appellee. No witness corroborated her on this point. 
On the contrary the three other persons in the car testi¬ 
fied in substance that they were pressed or jammed 
against the appellee (Rec. 12-14). 

We respectively submit that there is no merit in the 
appellee’s case, that the court erred below in the tespects 
mentioned and that judgment should be reversed.] 

Respectfully submitted, 
BENJAMIN L. GASKINS? 

W. C. HUESTON 

Attoi'neys for Appellant 
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BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

This is an appeal from a judgment of the Suprerhe 
Court of the District of Columbia, entered upon tpe 
verdict of a jury in an action for damages for personal 
injuries sustained by the appellee, hereinafter called 
the plaintiff, on Palm Sunday, April 9, 1933, while a 
passenger in one of defendant’s automobiles, a 1929 
Studebaker, on the Virginia highway, nearing the ci£v 
of Washington, District of Columbia, at, or near, a 
place called South Washington, Virginia, at a “Stop 
Sign”, thereat, (Rec. 10-11) and as a result of the 
driver of appellant’s, (hereinafter called the defendant) 
car, in which she was riding, driving at a fast rate iff 
speed, not paying any attention (Rec. 10), and applied 
his brakes, which evidently did not hold, and could n^)t 
stop the car, he swerved to the right, going over fjn 
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embankjnent, off the highway, (Rec. 14), which threw 
the two people, Mr. Williams, weighing 200 pounds, 
and Mrs. Edwards into her stomach (Rec. 10). 

That she has spent to date, the sum of $738.71, for 
a nurse, and to do the housework, accessories and doc¬ 
tor’s bill (Rec. 11). That she is still limping, and suf¬ 
fering pain, from time to time, about her abdomen 
(Rec. 11). 

THE PLEADINGS 

The declaration of the plaintiff has been omitted 
from the record, either intentionally, or unintention¬ 
ally, and the defendant’s plea thereto admits upon 
only traverse, in part, and does not set forth an affirm¬ 
ative defense. And to which plea plaintiff’s Motion to 
Strike, was filed on the 13th day of July, 1934, and 
overruled by the Motion’s Court October 3, 1934, and 
exception noted. 

! ADMISSIONS IN PLEADING 

“Every material allegation of fact in pleading, 
other than value or amount of damage, which is not 
denied by the adverse party shall be deemed to be ad¬ 
mitted, unless the latter avers that he has no knowledge 
or information thereof sufficient to form a belief in 
which case it shall be deemed to be denied.” Law Rule 
No. 29 S. Ct. D. C. 

THE EVIDENCE 

The plaintiff’s evidence involving the issues in this 
case staijid uncontradicted and that facts of the defend¬ 
ant stand impeached, as shown by rebuttal testimony 
of the plaintiff (Rec. 19). 

ARGUMENT 

There are three questions presented by the defend¬ 
ant on this appeal for determination by this Court, as 
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1. Relating to defendant’s prayer for instruction 
offered (Rec. 19). 

2. Relating to defendant’s exception to the Coujrt’s 
charge (Rec. 24-25). 

3. Relating to defendant’s Motion for a New Trial, 
raising the question of excessive verdict. 

i 

FIRST QUESTION 

The defendant’s prayer for instruction, as ihay 
readily be observed tends to unwarrantly invoke | the 
“sudden emergency doctrine” which is erroneous in 
every particular in respect to the case at Bar. 

The theory of this “sudden emergency doctrihe” 
must be based on evidence showing that there arose 
such circumstances over which he had no control, and 
which would necessitate the course of conduct that yras 
followed by him. 

The sudden emergency doctrine is most frequently 
invoked on behalf of a plaintiff who relies on a sudden 
emergency to relieve him from the imputation of con¬ 
tributory negligence, and it has been intimated that 
the doctrine is limited to such case, and can only be 
invoked by a plaintiff. 

I 

Cubbage vs. Conrad Youngerman Est., Inc., tL55 
Iowa 39, 50, 134 N. W. 1074. 

i 

4 4 The doctrine of sudden emergency has usually, gnd 
as far as we are advised, always has been recognised 
only in determining the question of contributory negli¬ 
gence. ’ ’ 

Boise vs. Des Moines City R. Co., 153 Iowa 472, 
477, 133 N. W. 657. 

4 4 The rule seems to have been announced rather! as 
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applicable to the conduct of a person who is put in 
peril than to the conduct of a person whose duty it is 
to avoid injury to another.” 

The testimony of plaintiff’s witnesses unquestion¬ 
ably tends to show: 

* 

That the car in which she was riding was following 
another car of the defendant’s on the highway, and 
this car stopped suddenly for a ‘‘Stop Sign”, that the 
driver of the car was driving at a fast rate of speed, 
not paying any attention, and when he discovered that 
defendant’s car in front had stopped suddenly, he 
threw on his brakes, trying to stop, and the car skid¬ 
ded forward and sidewise, went over a bank, and down 
seven or eight feet, (Rec. 10). 

Again, that the car in front of them stopped and the 
car in which they were riding was too close to the car in 
front of them to stop without hitting it, and the driver 
of the car, swerved to the right, causing the car to go 
over the embankment. 

Again, that the car in which she was riding stopped 
at a “Stop Sign”, at the intersection. That, no sooner 
had the car, in which she was riding come to a stop, 
she looked back and saw the other car of Mr. Jarvis’ 
behind them swerve to the right, and go over an em¬ 
bankment, (Rec. 13). 

Again, that the car swerved to the right and went 
over the embankment (Rec. 14). 

Again, that the car in front of the car in which he 
was riding, stopped at the intersection of a highway, 
opposite to the one on which they were traveling, and 
that the driver of the car, in which he was riding, ap¬ 
plied liis brakes which evidently did not hold, and, he 
could not stop the car, and he swerved to the right, 
going over an embankment, off the highway, (Rec. 14). 

From the examination of the plaintiff’s evidence the 
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defendant’s second car, in which the plaintiff wa^ rid¬ 
ing, as a passenger, the driver of which was not| con¬ 
fronted with any sudden emergency, as to warrant the 
Court below to grant the prayer for instruction, which 
is the subject of exception here. 

It affirmatively appears, from the above testimony, 
that there existed a mere necessity for quick acticfn on 
the part of defendant’s driver after he had seen the 
predicament in which he and his passengers had been 
placed by his inactivity and failure to pay attention 
(Rec. 10), and which does not constitute an emergency 
within the rule now under consideration, wher^, as 
from the testimony above cited, the situation or dagger 
calling for such action is one which should reasonably 
have been anticipated and which the driver should have 
been prepared to meet. 

Jones v. Boston, etc . R. Co. (N. H.), 139 A. 214, 

221 . 

“The presence of highway travellers at or hear 
railroad crossings is always to be expected, and isj one 
of the things for which an engineer is, or shoulcj be, 
constantly on the lookout when his vigilance results 
in the discovery of such a situation, it is true thalt he 
is called upon to act quickly, but with reference to a 
foreseen, and not unusual peril. The benumbing effect 
of surprise and terror, which may accompany the sud¬ 
den appearance of a wholly unexpected danger, should 
not therefore be present in his case. He should act 
with the care of a man trained to meet just such si tua- 
tions, not with the terror-stricken precipitancy of |one 

who is suddenly confronted with an unforeseen peilil.” 

■■ 

Carpenter v. Campbill Auto Co., 159 Iowa 52, 
62, 140 N. W. 225. 
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“One cannot shield himself behind an emergency 
created by his own negligence. ’ ’ 

Dentinger v. Uleberg, 17 Minn. 81, 213 N. W. 

377, 378. 

“Where a person’s own negligence creates the peril 
suddenly confronting him, he may not escape liability 
by urging the excuse that in an emergency the law 
does not require one to choose the best way of escape. 
That rule is only applicable to the one who is by the 
negligent act of another placed in a position where 
quick action appears necessary to avert imminent in¬ 
jury to one’s self or another.” 

The instruction prayed for by the defendant is 
wholly unconnected with the testimony in the case bear- 
ing upon the question of sudden emergency as it can 
be readily seen that the denial of this instruction by 
the Court below was not error but adequately in keep¬ 
ing with the testimony and law governing the case. 

It is obvious that the defendant’s misconception of 
the doctrine of sudden emergency is apparent and in¬ 
applicable here. 


SECOND QUESTION 

The Second Question of the defendant below, ad¬ 
dresses itself to the charge of the Court (Rec. 20-26), 
below in respect to part of the general charge (Rec. 
23), made by it to the Jury, bearing upon the testi¬ 
mony adduced at the trial of the case, by the witnesses 
on behalf of the plaintiff. An excerpt of plaintiff’s 
testimony, bearing upon the point, is hereinafter set 
forth for the express purpose of bringing the full un¬ 
derstanding of the charge, in this particular, of the 
Court below, to the attention of this Honorable Court. 
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(Rec. 10-11-12-13-14 hereinbefore set forth). 

Upon viewing the excerpt testimony above ciied, 
which being cumulative, as well as going to the weight 
of the evidence, in behalf of the plaintiff, the conclu¬ 
sion ultimately resulted in the part of the charges of 
the Court below, when considering the entire para¬ 
graph, as based upon previous decisions of tjhis 
Honorable Court, as will hereinafter appear, when im¬ 
mediately followed by the Court, charging, in the fol¬ 
lowing paragraph, but the excerpted expressions of 
the Court below be first stated, to wit: 

“Now you are more or less familiar with driving, 
and if you believe this story be true, then the question 
arises, would a reasonably prudent person, in crossing 
an arterial highway, keep his car under such control 
that no matter what happened to the car ahead of him, 
he might stop with safety.” 

It is contended that the defendant’s exception mide 
to the charge only stated five words, to wit, “no matjter 
what happened”, which can be readily seen is incCm- 
pleted and unintelligible in any light in which these 
words can be viewed, and tends to misconstrue the sig¬ 
nificant meaning of the full expression of the Co|irt 
below, granting as true the contention of the defendant 
for the purpose of argument only. 

In the Railroad Co. vs. Carrington, 3 App. D. C. 
101, this Honorable Court makes the following dictum: 

“The use by the Court in its charge to the Jiiry 
in such a case of the expression ‘and this probably 
made it a dangerous place’, which expression was 
immediately followed by the statement, ‘it is for 
you to decide whether that did make it a dangerous 
place for the public’, is not error.” 

The defendant sets out another portion of the change 
of the Court, Rec. 25, defendant’s Brief 6, which stages 
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only in part the full intendment of the Court’s charge, 
and the defendant, in fairness to himself and the plain¬ 
tiff, as well as the Court below, should have stated the 
paragraph in full, in order to obtain the intelligent and 
full import of the expression used by the Court, and 
from the casual reading of the same, this Honorable 
Court can readily see the point argued is the same as 
that previously discussed and coming under the like 
citation of this Honorable Court, in Railroad Co . vs. 
Carrington, infra. 

This Honorable Court, having passed upon similar 
questions as here presented, by the defendant, and 
hereinafter set out, it will need but little argument in 
respect to the law as established in justifying the Court 
below in arriving at the expression used in its charge 
to the jury, and excepted to by the defendant in re¬ 
spect to the second question, as presented by the Rec¬ 
ord and Brief of defendant, in the case at Bar. 

In the case of Cornelius IF. Paxton vs. Willie Davis 
and James B . Davis, 62 App. D. C. 146, 61 W. L. R. 
466, where the Davis’ were riding at the invitation of 
Paxton, who was driving his own car in the State of 
Maryland, and, failing to have his car under control 
at the time of the accident, which was the proximate 
cause of the injury, the Court stated, through Chief 
Justice Martin, in part, as follows: 

‘ 4 Moreover, in our opinion, the law requires that 
the driver of an automobile shall at all times exer¬ 
cise reasonable and ordinary care in the manage¬ 
ment of the car, at the time and under the circum¬ 
stances.” 

The meaning of this excerpt, of dictum, of this Hon¬ 
orable Coart, is well evident that the driver of an auto¬ 
mobile mast be prepared to meet an emergency, at 
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any time, in the management of his car, and under! the 
circumstances as stated in the charge of the C<j)urt 
below, which, under any hypothesis, does not make 
the driver of the car an insurer, but to exercise Rea¬ 
sonable and ordinary care in the management of jthe 
car, so as to have stopped behind the front car, with¬ 
out injury to any of his passengers. j 

See also this Honorable Court, speaking through 
Mr. Justice Groner, further stated on the paraphras¬ 
ing of the evidence in this case, the dictum in Siss\on, 
etc . v. Southern Railway Co., 62 App. D. C. 356, 62 
W. L. R. 20, stated, viz: j 

j 

“A railroad company has the right to assujne 
that a reasonable, careful man driving at night 1 in 
an automobile on a highway, which he knows! is 
crossed by a railroad, will, in approaching tjhe 
crossing, use such lights and rate of speed as to jbe 
able to stop in time to avoid hitting a box 
standing on the crossing.” 

It is reasonable to suppose that a careful driver 
proaching a “Stop Sign”, in the day time, is 
able with a higher degree of prudence and care than 
driver at night, on a highway, in approaching a 
ing at a “Stop Sign”, and in the exercising and 
taining of a rate of speed, so as to be able to stop 
time to avoid hitting the car in front of him, 
owned by the defendant, and especially when 
driver had travelled over the same highway in 
and, on his testimony, over the same highway, as 
have foreknowledge and be forewarned that a “£ 
Sign” was at this particular crossing, or highway, 
ing in the opposite direction (Rec. 14). 

It should be carefully remembered that this por 
of the charge of the Court below, was not excepted 
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or pointed out to the Court as erroneous, and there¬ 
upon, by it being found in the defendant’s Brief, filed 
in this Honorable Court cannot be considered, when 
first appearing in this Honorable Court on appeal. 
This has frequently been the decision of this Honor¬ 
able Court, and citations are hardlv necessarv. 

Darby v. Banks, 63 App. D. C. 313, 62 W. L. R. 
105. Bill of exceptions not valid as to any matter 
not excepted to at the trial. 

International Cory, v. General Motors, 63 App. 
D. C. 325, 62 W. L. R. 663. 

After reviewing the testimony adduced in this case 
as presented to the jury, there is no question which 
theory of the case, whether of the plaintiff or the de¬ 
fendant, that the jury, by its verdict, adopted the 
theory of the plaintiff’s testimony. And the charge of 
the Court in the particular, excepted to by the de¬ 
fendant, being in harmony with the dictum of this Hon¬ 
orable Court in the two cases above cited, and it is re¬ 
spectively contended that there was no error present, 
in the light as presented. 

In considering the weight of authorities with refer¬ 
ence to the particular point in issue, that is, the degree 
of care to be exercised, the plaintiff brings to the at¬ 
tention of this Honorable Court, the views thus estab¬ 
lished : 

Phila. etc. R. Co. vs. Kerr, 25 Md., 521. 

It may be said in general, that any failure by one en¬ 
gaged in the pursuit of his own occupation, or his busi¬ 
ness, to observe precautionary rules or regulations, 
established by competent authority, to guard against 
accidents, and to prevent injuries to others, is, in legal 
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I 

I 

contemplation, a want of ordinary care. It matters 
not whether the business is prosecuted on land ob on 
water, or upon both, the established rules for regulat¬ 
ing the course of conduct on either, as far as they ire- 
late to the safety of others, should be duly regarded 
to satisfy the first requirement of ordinary care, i 

Gardiner v. Boston, etc. R. Co., 204 Mass. 213j 90 
N. E. 51. | 

“A common carrier, either by rail or by wafer, 
has so complete a control, and the consequence! of 
negligence on his part, may be so serious that ! he 
is justly held to a very high degree of care for 
their safety.” 

i » 

The undisputed testimony, Rec. 14, “that the driver 
of the car, in which he was riding applied his brakes, 
which evidently did not hold, and he could not sttap 
the car, and he swerved to the right, going over t|ie 
embankment, off the highway.” 

Rec. 10 and 12, of like effect. i 

The full import of the testimony leads the jury aifd 
all reasonable men, to believe that the brakes of tljie 
defendant’s car in which plaintiff was riding, were 
bad, and did not hold, which being the proximate cauie 
of said plaintiff’s injuries. j 

I v 

Standard Oil v. Allen, 50 App. D. C. 87, 

W. L. R. 466. | 

Charles System v. Juliano, 62 App. D. C. 28$, 
61 W. L. R. 641 and cases cited. 

“Evidence of defective brakes proximate causb 
a question for jury.” j 

It is respectfully submitted that the jury rendered 
its verdict in consonance with the evidence, and par|- 
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ticularlv this class of evidence mav have, or did, con- 
trol the same. 

The case of the Terminal Taxi Cab Co. vs. Blum , 54 
App. I). 0. 357, 52, App. D. C. 46S, as cited by the de¬ 
fendant. is wholly inapplicable to this case, on the 
point reserved by him, and entirely on the theory of 
plaintiff's side of the case, requiring the defendant’s 
driver to use reasonable care in driving the car so as 
not to run down and injure persons who may be on the 
highwav. The whole theorv of the defendant’s case 
explodes on the point he has reserved and contends 
when invoking the doctrine laid down in this case, as 
well as the entrv of cases cited. 

I THIRD QUESTION 

The defendant contends that the jury’s verdict as¬ 
sessing $1500.00 as damages was excessive. 

That this Honorable Court might not be misled on 
this question, it will be necessary to take a few ex¬ 
cerpts of the testimony adduced, to be able to ascer¬ 
tain that the damages were not excessive, but wholly 
inadequate. See Rec. 10 and 11 and 15, wherein the 
sum of $738.71 was spent to date, for payment of the 
doctor, appliances, nurse and housekeeper’s hire, from 
the date of the injury of the plaintiff, to the date of 
trial. 

Rec. 10, “the back wheel locked into a big rock and 
turned over on the side, which threw the two people. 
Hr. Williams weighing 200 pounds, and Mrs. Edwards 
into her stomach.” 

Rec. 12, “that, by the impact, he was thrown against 
Mrs. Edwards, who, in turn jammed Mrs. Bostic 
against the side of the car, where she was sitting and 
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Mrs. Edwards was thrown to the floor of the car, and 
fainted.” j 

Rec. 14, “that the passengers of said car w’ere jost¬ 
led in their seats, the plaintiff, his wife, being on the 
lower right hand side, and Mrs. Edwards and Mr. Wil¬ 
liams were thrown against her, and she was jammjed 
into the corner of the car.” 

All of this testimony adduced on behalf of the plain¬ 
tiff, stands unimpeached and uncontradicted, on the 
part of the defendant. 

Yet, notwithstanding, the testimony of Dr. C. Her¬ 
bert Marshall, who testified on behalf of the defendant, 
stands contradicted by the testimony of Dr. Johnson, 
who stated in rebuttal, Rec. 20. 

“That Dr. Marshall never put his hands on the 
plaintiff to ascertain any physical weakness of the 
plaintiff, about her abdominal tract. That he, T\r. 
Marshall, spent about five minutes observing the plain¬ 
tiff’s physical condition, and she, being informed j)f 
the examination, wore an ordinary corset, wdiich hejd 
the intestines in place, for the short while they were 
there; that Dr. Marshall never requested the plaintiff 
to remove her corset, and he could not have made an 
examination of her with her corset on.” 


Ice Co. v. Moorehead, 62 App. D. C. 266, 61 
L. R. 589. j 

“We have often held that w r e will not reverse a 
judgment as excessive, except when the evidence 
plainly shows that the amount of the verdict clean¬ 
ly implies passion of prejudice.” 


It is plainly evinced that neither passion nor preju¬ 
dice played any part in the rendition of the verdict in 
this case at Bar, but the contrary is exhibited by the 
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fact that the sum awarded was greatly inadequate as 
compared to the amount of money expended for her 
recovery, and but a very small amount as damages, 
upon which the plaintiff must depend in the future, as 
shown by the evidence of Dr. Johnson (Rec. 16). 

It is respectfully contended that the defendant took 
no exception to the charge of the Court as to the ques¬ 
tion for damages, thereupon, there is nothing before 
this Honorable Court in this respect. 


Washington . etc. R. Co. v. Hickey, 5 App. D. C. 
436, Aff. 166 U. S. 521,17 S. Ct. 661, 41 L. Ed. 111. 

International Cory. v. General Motors, 63 App. 
D. C. 325, 62 W. L. R, 663. 

“That no exception was taken to the charge re¬ 
specting damages, no question upon it is before 
the Court.’’ 

The first time an exception was taken in this par¬ 
ticular, being upon the defendant’s Motion for a New 
Trial, and such not being the subject for review, or 
assignable as error. 


Landrum v. U. S., 62 App. D. C. 18, 61 "VV. L. 
R. 246, 63 App. D. C. 45, 62 W. L. R. 99, Bolden v. 
U. S. 

“Denial of Motion for a New Trial not assign¬ 
able as error.” 

Concrete Co. v. Menefee, 61 App. D. C. 63, 60 
W. L. R, 287. 


“It is earnestly urged that the finding of the 
facts should not be disturbed on appeal.” 

Roth v. Eisinger Co., 63 App. D. C. 128, 62 W. 
L. R. 280. 

Pollock v. Jameson, 63 App. D. C. 152, 62 W. L. 
R. 334. 
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It is respectfully submitted that the verdict of the 
jury should not be disturbed on the appellant’s fajlse 
theory advanced by the defendant’s misconception of 
the case at Bar, and it is earnestly urged that the judg¬ 
ment of the Court below, should be affirmed. 


Elwood G. Hubert, 

Attorney for Plaintiff. 

Elwood G. Hubert, 

505 D St. N. W., | 

Washington, D. C. 



